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2. Whether the District Court erred in granting the ap¬ 
pellees’ motion for summary judgment with respect to that 
portion of the appellant’s complaint which sought a de¬ 
claratory judgment that her suspension and discharge were 
illegal 
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United States Court of Appeals 
for the District of Columbia Circuit 


No. 11,428 


Mast M. Riley, Appellant 
v. 

George F. Titus, et al., Appellees 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 

The appellant, Mary M. Riley, was first appointed to the 
classified Civil Service of the United States Government 
on March 2, 1931 (Supp. R, 11,428, p. 24),* and served in 
such status continuously for fourteen years, until sus¬ 
pended on May 23, 1945 (R. 10,625, p. 9). At the time of 
her suspension, the appellant had attained the position of 
Cost Accountant, CAF-9 (now GS-9), and was employed at 
the Quartermaster Depot, Philadelphia, Pennsylvania (R. 
10,625, p. 9). 

At 4:15 p.m. on May 23, 1945, the appellant was handed 
a notice of suspension, effective as of the close of business 
on that date, pending action on charges preferred against 
her for failure to comply with certain orders of her supe¬ 
rior officers. The notice of suspension stated that a hearing 
on the charges would be accorded appellant (R. 10,625, p. 

* The consolidated Record in this case consists of the Records in No’s. 10,625, 
Misc. 331, 11,428, and Supplemental 11,428. 
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9), and formal notification of hearing was forwarded her 
on May 29, 1945 (Supp. R. 11,428, p. 12). A hearing was 
held on June 14,1945, and as the result of the findings made 
therein, the appellant was “separated for cause, i.e. Em¬ 
ployment Not in the Best Interest of the U. S. Government 
and Insubordination.’’ (R. 10,625, p. 12). 

The appellant subsequently obtained review of her case 
by the Office of the Quartermaster General, Headquarters 
Army Service Forces, the Office of the Secretary of the 
Army, and finally, the Board of Appeals and Review of the 
United States Civil Service Commission (R. 10,625, p. 18B). 
The Board granted the appellant a hearing, and after which 
advised her by letter dated May 14,1946, “that, if a request 
is received for your services from an employing agency, no 
objection will be interposed to your reinstatement.” 1 
(R. 10,625, p. 18D). 

On December 9,1947, the appellant commenced an action 
in the United States District Court for the Eastern District 
of Pennsylvania against the appellees herein, George F. 
Titus, former Chief Accountant, Office of Supervisory Cost 
Inspector, U. S. N., Philadelphia, Pennsylvania, Charles E. 
Miller, former Captain, Quartermaster Depot, War Depart¬ 
ment, Philadelphia, Pennsylvania, William Hull, Executive 
Assistant, United States Civil Service Commission, Wash¬ 
ington, D. C., and Harry Mitchell, President, United States 
Civil Service Commission, Washington, D. C. On Septem¬ 
ber 28, 1948, the action was dismissed for want of prosecu¬ 
tion (R. 10,625, p. 1). On December 1, 1948, the appellees 
filed a motion to dismiss on the ground of lack of jurisdic¬ 
tion and failure to state a cause of action (R. 10,625, p. 1). 

On September 28, 1949, the action was reinstated and 
transferred to the United States District Court for the 
District of Columbia (R. 10,625, p. 2), which Court, on Jan¬ 
uary 13,1950, permitted the appellant to file an amendment 


i On July 19, 1948, the appellant was reinstated in the Civil Service in 
the position of secretary, CAP-4 (R. 10,625, p. 19 A). On October 4, 1950, 
she received an appointment as a Cost Analyst, GS-9, a position similar to 
that from which she was removed in 1945. See EUey v. Titus, 89 IT. S. App. 
D. C. 79, 80, 190 F. 2d 653, 654 (1951). 
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to her original complaint (R. 10,625, p. 20). The complaint, 
as amended, alleged in substance, that: 

(1) Appellant’s suspension and removal from the civil 
service were illegal because: 

(a) she was given no advance notice of suspension as 
required by law (R. 10,625, p. 5); 

(b) her removal was not authorized by the War De¬ 
partment Table of Penalties, C.P.R. 60.12 (R. 
10,625, p. 5); 

(c) she was not guilty of insubordination as charged 
(R. 10,625, p. 6); 

'(d) although she appealed to the Civil Service Com¬ 
mission to further investigate her removal from 
a civil service status, the Commission did not act 
on this request (R. 10,625, p. 7). 

(2) Appellant was entitled to recovery under the Federal 
Tort Claims Act, 28 U. S. C. § 2671 et seq., in view of the 
following instances of misconduct committed by her supe¬ 
rior officers: 

(a) During her service in the Office of the Supervisory 
Cost Inspector, U. S. N., the appellee Titus 
“threatened to hurt” her civil service record (R. 
10,625, p. 4). Appellant was of the opinion that 
her dismissal could reasonably be traced to the 
threat made by Titus, “and may be the result of 
conspiracy.” (R - . 10,625, p. 5). 

(b) While temporarily assigned to Ft. Benjamin Har¬ 
rison, Indiana, appellant gave evidence to a Colo¬ 
nel L. N. Smith that she was suffering from a 
physical injury and requested that the Post doctor 
take an x-ray to substantiate this fact. The Colonel 
refused her request to leave the Post, under threat 
of hurting her position, thereby causing her physi¬ 
cal pain and retarding the healing of a fracture 
(R. 10,625, p. 7). 
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On the basis of the above allegations, the following relief 
was sought: 

(1) A declaration that her suspension and removal were 
illegal, reinstatement to a position of standing at least 
equal to that from which she had been removed, and the 
extraction from her files of the charges placed against her; 

(2) reimbursement for time lost under civil service, 
award of salary due, recredit of sick leave accumulated as 
of the date of removal, recredit of time lost towards retire¬ 
ment; 

(3) compensation, under the Federal Tort Claims Act, 
for physical injury and mental anguish. (R. 10,625, p. 23). 

On January 14, 1950, the appellant filed in the District 
Court a motion for summary judgment (R. 10,625, p. 24). 
On January 20, 1950, the appellees filed an opposition to 
the appellant’s motion for summary judgment, and asked 
that their motion to dismiss, filed with respect to the orig¬ 
inal complaint, be made applicable to the complaint as- 
amended (R. 10,625, p. 28). A hearing on the respective 
motions was held on February 8, 1950 (R. 10,625, p. 28). 
On February 10,1950, the trial court denied the appellant’s 
motion for summary judgment, and the appellees’ motion 
to dismiss, which the court treated as a motion for sum¬ 
mary judgment, was granted, on the ground that there ex¬ 
isted no substantial question of fact, and that the appellees 
were entitled to judgment as a matter of law (R. 10,625, 
p. 29). 

On appeal, this Court found that the appellant’s com¬ 
plaint sought three principal types of relief: (1) compen¬ 
sation from the United States under the Federal Tort 
Claims Act, (2) money judgment from the United States 
for “the accumulated salary of the position from which she 
was discharged,” and (3) a declaratory judgment that her 
suspension and discharge were illegal. Riley v. Titus, 89 
U. S. App. D. C. 79, 80,190 F. 2d 653, 654 (1951). 

As to her claim under the Federal Tort Claims Act, this 
Court held that “there appearing no issue as to any ma¬ 
terial fact, the granting of summary judgment was proper 
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in regard to this aspect of the appellant’s case . . .’** 
Insofar as her request for reinstatement was concerned the 
Court said: 

On appeal the appellant informed this court that 
she has now found employment in the classified civil 
service equivalent to that from which she was removed. 
Accordingly, she has abandoned her prayer for rein¬ 
statement . • .* 

The Court held, however, that disposition of the appellant’s 
two remaining claims by summary judgment was inappro¬ 
priate : 

(1) With respect to the appellant’s claim against the 
United States for back pay, the Court concluded that the 
question of jurisdiction in the lower court to entertain such 
a suit had not been determined so as to render disposition 
of this issue by means of a summary judgment proper. 4 
Moreover, while recognizing that the District Court is with¬ 
out jurisdiction to entertain a civil action brought to “re¬ 
cover fees, salary, or compensation for official services of 
officers of the United States,” 28 U. S. C. § 1346(d) ! (2), the 
Court further concluded that “The record before us, which 
does not show the circumstances and conditions of appel¬ 
lant’s appointment, is inadequate for a determination of 
that question, . . .” 5 

(2) With respect to appellant’s prayer for a declaratory 
judgment to the effect that her suspension and discharge 
were illegal, the Court held that, although the record on 
appeal appeared contradictory,® “Appellant made a prima 

2 Riley v. Titus, 89 TLS. App. D.C. 79, 80, 190 F. 2d 653, 654 (1951). 

s Ibid. 

* Id. at 81, 190 F. 2d at 655. 

sibid. 

sin this connection the Corot said: 

We note, for example, that from the papers submitted to the Dis¬ 
trict Court it appears that appellant did not receive notice that her 
removal was being sought, or a copy of the charges preferred against 
her. But the papers submitted in this court yield a contrary impression. 
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facie showing below that she was not afforded her full 
statutory rights under the statute [5 U. S. C. § 652] gov¬ 
erning removals from the classified civil service,” and that 
under these circumstances, “the granting of summary judg¬ 
ment was precluded. ’ n 

The judgment of the District Court was thereupon re¬ 
versed and the case remanded for further proceedings. 7 8 * 
The mandate of this Court issued on August 9, 1951, and 
the District Court order vacating its judgment and restor¬ 
ing the case to the docket was filed on December 4, 1951.° 
(R. Misc. 331, p. 1). 

On December 13,1951, the appellees, under the provisions 
of Rule 33, Federal Rules of Civil Procedure, served upon 
the appellant written interrogatories (J.A. 2). The appel¬ 
lant’s answer thereto of December 21, 1951, disclosed that 
she was in fact given a written notice of suspension, pending 
action on the charges preferred against her (J.A. 9), 10 that 
she received advance notice of a hearing on the charges, 11 * 
a copy of which was attached thereto (J.A. 9), that a hearing 
was held and attended by her, (J.A. 14), and that she re¬ 
ceived a written notice of her separation from the civil 
service for cause. 13 (J.A. 14). 

On January 3, 1952, the appellees filed in the District 
Court a motion to dismiss the complaint of the appellant, 
insofar as it sought a money judgment from the United 
States for back pay, on the following grounds: (1) lack of 
jurisdiction over the subject matter; (2) lack of judisdiction 
over the United States; and '(3) failure to state a claim 
upon which relief can be granted. Attached to the motion 
■was an affidavit of one H. J. Wright, Acting Director of 
Civilian Personnel for the Department of the Army, 


7 Id. at 81-82, 190 F. 2d at 655-856. 

8 Id. at 82, 190 F. 2d at 656. 

o From the judgment of this Court appellant petitioned to the Supreme 
Court for writ of certiorari. Certiorari was denied, 342 TT.S. 855, 72 Sup. 
Ct. 82, 96 L. Ed. 44 (1951). 

See also Becord No. 10,625, p. 9. 

ii See Supp. R. 11,428, p. 12. 

13 See Exhibit C of original complaint, Becord No. 10,625, p. 12. 
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certifying that the appellant was, on the date of her dis¬ 
charge, an officer of the United States within the meaning of 
Article II, sec. 2, cL 2 of the United States Constitution 
(JJL 6). The appellees further moved for a summary judg¬ 
ment with respect to that portion of the appellant’s com¬ 
plaint which sought a declaratory judgment that her sus¬ 
pension and removal were illegal “on the grounds that there 
is no genuine issue as to any material fact and [appellees] 
are entitled to a judgment as a matter of law.” (J.A.5.) 

On March 28, 1952, the District Court entered an order 
granting the appellees’ motion to dismiss the complaint 
and for summary judgment. 13 (R. 11,428, p. 26). In an 
opinion accompanying its order, the District Court held 
that (1) it appearing “that plaintiff was an officer of 
the United States, her suit for accumulated pay is barred 
in this Court by Title 28, Section 1346(d) (2) of the United 
States Code which provides that the District Courts shall 
not have jurisdiction of any civil action to recover salary 
for official services of officers of the United States;” (J.A. 
25) (2) with reference to her suspension and removal, ap¬ 
pellant “was accorded the rights to which she was entitled 
under the statute in force at that time.” (J.A. 26). 

13 THE UNITED STATES DISTRICT COURT 

EOS THE DISTRICT O V COLUMBIA 

Civil Action No. 4208-49 

Mary M. Riley, Plaintiff 
v. 

George P. Titus, et ad., Defendants 
ORDER 

This cause having come on to be heard upon defendant’s motion to dis¬ 
miss plaintiff’s claim for accumulated salary and for summary judgment, 
and on plaintiff’s claim for declaratory judgment that she was improperly 
discharged from Government service, and it appearing to the Court that 
it is without jurisdiction of any claim for accumulated salary, it is by the 
Court this 28th day of March, 1952, 

Ordered that such claims of the complaint be, and the same are hereby, 
dismissed, and it further appearing to the Court that the prescribed methods 
for discharge having been folowed and the Court being without jurisdic¬ 
tion to review the administrative determination, it is by the Court 

Further Ordered that defendants’ motion for summary judgment with 
regard to the portions of the complaint asking for declaratory judgment be, 
and the same is hereby, granted and summary judgment is hereby ordered 
for the defendants. 

s/s Buenita Shelton Matthews 
Judge 
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From the District Conrt judgment of March 28,1952, the 
appellant has noted this appeal. By order of this Court, 
dated October 23,1952, the record on appeal in the case of 
Riley v. Titus, et al., No. 10625 (89 U. S. App. D. C. 79,190 
F. 2d 653 (1951)), and Misc. 331, were made a part of the 
record in the instant case. 

STATUTES AND RULES INVOLVED 

5 U. S. C. § 652 '(Supp. 1950): 

(a) No person in the classified civil service of the 
United States shall be removed or suspended without 
pay therefrom except for such cause as will promote 
the efficiency of such service and for reasons given in 
writing. Any person whose removal or suspension 
without pay is sought shall (1) have notice of the same 
and of any charges preferred against him; (2) be fur¬ 
nished with a copy of such charges; (3) be allowed a 
reasonable time for filing a written answer to such 
charges, with affidavits; and (4) be furnished at the 
earliest practicable date with a written decision on such 
answer. No examination of witnesses nor any trial or 
hearing shall be required except in the discretion of the 
officer or employee directing the removal or suspension 
without pay.... 

28 U. S. C. § 1346: 

(a) The district courts shall have original jurisdic¬ 
tion, concurrent with the Court of Claims, of: 

(2) Any ... civil action or claim against the United 
States, not exceeding $10,000 in amount, founded either 
upon the Constitution, or any Act of Congress, or any 
regulation of an executive department, or upon any 
express or implied contract with the United States, or 
for liquidated or unliquidated damages in cases not 
sounding in tort 
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28 U. S. C. § 1346 (Supp. 1951): 

(d) The district courts shall not have jurisdiction 
under this section of: 

(1) Any civil action or claim for a pension; 

'(2) Any civil action of claim to recover fees, salary, 
or compensation for official services of officers or em¬ 
ployees of the United States. 

Federal Rules of Civil Procedure: 

Rule 4(d): The summons and complaint shall be 
served together. The plaintiff shall furnish the person 
making service with such copies as are necessary. 
Service shall be made as follows: 

(4) Upon the United States, by delivering a copy of 
the summons and of the complaint to the United States 
attorney for the district in which the action is brought 
. . . and by sending a copy of the summons and of the 
complaint by registered mail to the Attorney General 
of the United States at Washington, District of Colum¬ 
bia, and in any action attacking the validity of an order 
of an officer or agency of the United States not made a 
party, by also sending a copy of the summons and of 
the complaint by registered mail to such officer or 
agency. 

Rule 21: Misjoinder of parties is not ground for 
dismissal of an action. Parties may be dropped or 
added by order of the court on motion of any party or 
of its own initiative at any stage of the action and on 
such terms as are just. . . . 

SUMMARY OF ARGUMENT 

The District Court was without jurisdiction to grant a 
judgment against the United States for back salary claimed 
by the appellant. In the first place, the United States was 
never made a party to the action. And in the second place, 
the District Court, by statute, has no jurisdiction over 
claims against the United States “to recover fees, salary, or 
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compensation for official services of officers or employees 
of the United States.” 28 U. S. C. § 1346(d)(2) (Snpp. 
1951). 

The record before the District Court demonstrated be¬ 
yond peradventure of doubt that the appellant had been 
“afforded her full statutory rights under the statute gov¬ 
erning removals from the classified civil service.” There 
being no issue as to any material fact with respect to the 
appellant’s discharge from the civil service, the appellees 
were entitled, as a matter of law, to summary judgment. 

ARGUMENT 

I 

The District Court Was Without Jurisdiction to Grant a Judg¬ 
ment for Accumulated Salary Against the United States. 

A. In the Original Complaint the United Slates Was Not Named as 
a Parly to This Action, and No Order of Court Has Since Per¬ 
mitted the Joinder of the United States. 

On December 9, 1947, the appellant brought this action 
in the United States District Court for the Eastern District 
of Pennsylvania, against four named individuals. From 
them she sought reinstatement to a civil service position 
equal to that from which she had been removed, reimburse¬ 
ment for time lost under civil service, and the extraction 
from the record of charges filed against her. The complaint 
alleged that the amount in controversy, exclusive of interest 
and costs, exceeded the sum of ten thousand dollars. (R. 
10,625, p. 3.) At this point in the litigation the United 
States has not been named as a party defendant. 14 

On January 13,1950, after the case had been transferred 
to the United States District Court for the District of 
Columbia (R. 10,625, p. 16), the appellant amended her 
complaint upon the representation that changes had oc¬ 
curred since the filing of her original complaint of De- 

n Even if it be assumed that the United States had been named as a defend¬ 
ant under the original complaint, the District Court was without jurisdiction to 
entertain the action, as the amount sued for exceeded $10,000. 28 U.S.C. $ 1346 
provides that “(a) Tbe district courts shall have original jurisdiction, con¬ 
currently with the Court of Claims of: (2) Any . . . civil action or claim 
against the United States, not exceeding $10fi00 in amount, ...” 
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cember 9, 1947, of which the court should be informed 
(R. 10,625, p. 21). While the amended complaint con¬ 
tained an allegation that “this is a suit against the 
United States,” (R. 10,625, p. 21), the appellant at no 
time has applied for an order to join the Government with 
the private parties who were already defendants. The 
sole method for adding the United States as a new party 
to the action was “by order of the court on motion of any 
party or of its own initiative at any stage of the action and 
on such terms as are just.” Rule 21, Federal Rules of Civil 
Procedure. Nor were summons and copies of the amended 
complaint served upon the United States Attorney and the 
Attorney General of the United States, as required, in order 
to effect service upon the United States, by Rule 4(d)(4), 
Federal Rules of Civil Procedure. 

The Government may be sued only by its consent, and the 
conditions placed upon that consent must be strictly com¬ 
plied with in order to subject the United States to suit. 
This principle has been enunciated time without number, 
nowhere better than in Rock Island, Arkansas and Louisi¬ 
ana Railroad Co. v. United States, 254 U. S. 141,143 (1920), 
where the Supreme Court said: 

Men must turn square corners when they deal with 
the government. If it attaches even purely formal 
conditions to its consent to be sued, these conditions 
must be complied wuth. Lex non praecipit inutilia (Co. 
Litt. 127 b) expresses rather an ideal than an accom¬ 
plished fact. 

Seq also, Upchurch Packing Co. v. United States, 151 F. 
2d 983 (5th Cir. 1945). There can be no doubt that the 
United States was not a party to this action in the court 
below, is not a party now. The appellant did not move to 
join the Government; there has been no stage of the pro¬ 
ceeding at which the United States could appropriately 
raise objection to being joined with private individuals 
under the provisions of 28 U. S. C. § 1346, see United States 
v. Sherwood, 312 U. S. 584 (1941); Di Silvestro v. United 
States Veterans Administration, 10 F. R. D. 20 (E. D. N. Y. 
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1950), or object to being sued for an event occurring in 
June, 1945, for which the statute of limitations has run. 

As this Court has noted, “jurisdictional questions may be 
presented by the possible misjoinder of individual defend¬ 
ants with the United States” which “were not considered 
by the court below.” Riley v. Titus, supra at SI, fn. 2, 190 
F. 2d at 655. These questions were not considered by the 
District Court for the reason that no joinder of the United 
States as a party was ever sought under Rule 21, Federal 
Rules of Civil Procedure, and none ever effected. 

It is submitted that, to the extent that the appellant 
sought a money judgment under the provisions of 28 U. S. C. 
§ 1346, the lower court was without jurisdiction of the 
United States. 

B. The District Court Has No Jurisdiction Over Claims Against the 
United States "To Recover Fees. Salary, or Compensation for 
Official Services of Officers or Employees of the United States. 

When this Court first considered the instant case on 
appeal, in Xo. 10,625, it held that a remand was required 
because the record was “inadequate” for a determination 
of the question whether the appellant was an ‘ 4 officer of the 
United States,” inasmuch as the record did not “show the 
circumstances and conditions of appellant’s appointment.” 15 

On the date that the case was returned to the lower court 
for further proceedings, 16 section 1346(d)(2) of Title 28, 
United States Code, provided that “The district courts 
shall not have jurisdiction under this section of ... any civil 
action to recover fees, or compensation for official services 
of officers of the United States.” On October 31, 1951, 
however, while the case was before the District Court, 17 the 
language of the statute was amended to provide that the 
district courts are without jurisdiction of “any civil action 
to recover fees, salary, or compensation for official services 


15 Riley v. Titus, supra at 81, 190 F. 2d at 655. 

16 August 9, 1951 (R. Misc. 331, p. 1). 

i" The Government’s motion to dismiss and for summary judgment was 
filed on January 3, 1952 (Supp. R, 11,428, p. 22), and granted by the District 
Court on March 28, 1952 (R. 11,428, p. 26). 
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of officers or employees of the United States.” 18 (Amend¬ 
ment in italics) 

On March 24, 1952, the Supreme Court, in Bruner v. 
United States, 343 U. S. 112 (1952), handed down an opinion 
on the question here in issue. In the latter case the lower 
courts had held Bruner to be an “officer of the United 
States” and thus barred from recovery against the United 
States under 28 U. S. C. § 1346, as it existed prior to the 
amendment of October 31, 1951. The amendment became 
effective after the Supreme Court had granted certiorari in 
the case. 19 In view of the amendment the Court found it un¬ 
necessary to discuss whether Bruner was an “officer,” since 
under the amendment “the jurisdiction of the District 
Court does not extend to actions for compensation brought 
by either ‘officers’ or ‘employees’ of the United States.” 
The judgment of the District Court dismissing the com¬ 
plaint for want of jurisdiction was accordingly affirmed. 
In discussing the effect of the amendment, the Court said: 

After certiorari had been granted in thi^ case, the 
Act of October 31, 1951, Pub. L. No. 248, became 
effective. Section 50(b) of that Act amended the 
applicable clause of the Judicial Code “by inserting, 
immediately after ‘officers’ in such clause, the words 
‘or employees’ ...” As a result of this amendment 
we are confronted at the threshold of this case with 
the question whether the Act of October 31, 1951, with¬ 
drawing the jurisdiction of the District Court over 
actions for compensation brought by “employees,” 
applies to an action pending on the effective date of the 
Act. The power of Congress to withhold jurisdiction 
from the District Court “in the exact degree and char¬ 
acter which to Congress may seem proper for the public 
good” is not challenged. 

• • • • • 

The Act of October 31, 1951, withdrawing the juris¬ 
diction of the District Court over suits by ‘ ‘ employees, ’ ’ 


18 28 U.S.C. $ 1346(d) (2) (Supp. 1951), 65 Stat. 727. 
is Certiorari granted, October 22, 1951, 342 U.S. 858. 
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did not reserve jurisdiction over pending cases, even 
though reservation of jurisdiction over pending cases 
had been held required and later had been made by Con¬ 
gress in respect to the 1S98 provisions withdrawing 
jurisdiction over suits by “officers.” Absent such a 
reservation, only the Court of Claims has jurisdiction 
to hear and determine claims for compensation brought 
by employees of the United States, even though the 
District Court had jurisdiction over such claims when 
petitioner’s action was brought. (Footnotes omitted, 
emphasis supplied). 

We submit that the Bruner decision is controlling with 
regard to the appellant’s claim for accumulated salary, and 
that the judgment of the District Court, insofar as it relates 
to this issue, should be affirmed. 

n 

From the Complainant. Affidavits, and Appellant's Answer to 
Interrogatories. It Appears Without Question That the 
Statutory Requirements for Removal from Government 
Position Have Been Followed. The Appellees Were En¬ 
titled. Therefore, to Judgment as a Matter of Law on the 
Complaint Insofar as It Demanded a Declaratory Judg¬ 
ment That Her Discharge Was Illegal, and. If the District 
Court Had Jurisdiction Over the United States and the 
Subject Matter, Then to Judgment on the Claim for Ac¬ 
cumulated Salary. 

The statute governing removal from a civil service posi¬ 
tion provides, in part, as follows: 

(a) No person in the classified civil service of the 
United States shall be removed or suspended without 
pay therefrom except for such cause as will promote the 
efficiency of such service and for reasons given in 
writing. Any person whose removal or suspension 
without pay is sought shall (1) have notice of the same 
and of any charges preferred against him; (2) be fur¬ 
nished with a copy of such charges; and (3) be allowed 
a reasonable time for filing a written answer to such 
charges, with affidavits; and (4) be furnished at the 
earliest practicable date with a written decision on such 
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answer. No examination of witnesses nor any trial or 
hearing shall be required except in the discretion of the 
officer or employee directing the removal or suspension 
without pay ... 5 U. S. C. § 652(a) (Supp. 1950). 

This Court, in its first consideration of the question here 
raised, reversed a summary judgment for the appellees on 
the ground that “the record is confused’’ with respect to 
whether the appellant had been “afforded her full statutory 
rights under the statute governing removals from the classi¬ 
fied civil service.” While stating that papers submitted by 
the appellant to this Court indicated ‘ ‘ that the statute may 
well have been complied with,” it was held improper to 
consider on appeal “data . . . not given in the trial court.” 
Specifically, this Court pointed out that “from the papers 
submitted to the District Court it appears that appellant 
did not receive notice that her removal was being sought, 
or a copy of the charges preferred against her. But the 
papers submitted in this court yield a contrary im¬ 
pression.” 20 

We submit that the above-noted deficiencies in the record 
were corrected on remand to the District Court, by incorpo¬ 
rating into said record the appellant’s Answer to Inter¬ 
rogatories, filed on December 22, 1951. 

The facts, as now established, based on the complaint, 
various affidavits, and the Answer to Interrogatories, are 
as follows: On May 23, 1945, the appellant was given a 
written notice that she was suspended as of tii^ close of 
business on that date, pending action on charges preferred 
against her for failure to comply with duly executed 
orders. 21 On May 31 or June 1, 1945, 22 appellant received 
by registered mail a written notice advising her that a 
hearing would be held on June 4, 1945, that at the hearing 


20 JLUey v. Titus, supra, at 81, 190 F. 2d at 655 (1951). 

21 See paragraph 7 of the original complaint (R. 10,625, p. 5), together with 
Appellant’s Exhibit attached thereto (R. 10,625, p. 9). 

22 Paragraph 5 of the Appellant’s Answer to Interrogatories admits a lapse 
of 12 or 13 days between receipt of the Notice of Hearing with Charges, and 
June 14, 1945, the date of hearing (J.A. 10). 
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she could make statements in her own behalf and also make 
a written reply to the charges, either before or at the hear¬ 
ing, and that she might call witnesses in her own behalf. 23 
Attached to the Notice of Hearing was a copy of the charges 
made against her. 24 Charge I specified that “Employment 
was not in the Best Interest of the United States Govern¬ 
ment,” and was fully supported by Specification I detailing 
the charge. 25 Charge II consisted of “Insubordination,” 
as was supported by Specifications I and II. 26 Appellant 
asked for and received a continuance of the proposed hear¬ 
ing from June 4, 1945 to June 14, 1945, pending receipt by 
her of information from Washington, D. C. relative to pro¬ 
cedure in removal cases. 27 A hearing was held on June 14, 
1945, attended by Miss Riley, at which she pleaded “defi¬ 
nitely ... innocent” to both of the charges preferred against 
her. 28 On June 22, 1945, the appellant was given written 
notice, effective June 22, 1945, of her separation for cause 
as a result of the findings made following the hearing of 
June 14,1945, of “Employment Not in the Best Interest of 
the U. S. Government and Insubordination.” 20 

Thereafter, Miss Riley appealed to successively higher 
echelons of review within the Department of the Army, 
including the Office of the Quartermaster General, Head¬ 
quarters Army Service Forces, and the Office of the 
Secretary of the Army. 30 Each of the foregoing agencies 
carefully reviewed the appellant’s case, and, after due de¬ 
liberation, sustained the action of removal. 31 Her case was 
reviewed by the Secretary of the Army’s Guidance Review 

23 See Supp. R. 11,42S, p. 12, and paragraphs 1 and 2 of Answer to Inter¬ 
rogatories (JJL 9). 

24 See paragraph 4 of Answer to Interrogatories (J.A. 9). 

25 Id., paragraph 6. 

26 Id., paragraph 7. 

27 Id., paragraph 8. 

28 id., paragraph 10. 

29 See original complaint, paragraph 9 (R. 10,625, p. 5), and Exhibit C 
thereof (R. 10,625, p. 12). 

30 See paragraph 6, affidavit of A. H. On thank, (R. 10,625, p. 18B). 

31 Id., paragraph 7. 
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Board, which concluded that there were no grounds for 
reopening the matter. 32 

Subsequently, appellant appealed to the United States 
Civil Service Commission, Board of Appeals and Review, 
and she received a hearing on her appeal. 33 She was advised 
of the Board’s decision by a letter of May 14, 1946, to the 
effect that “if a request is received for your services from 
an employing agency, no objection will be interposed to 
your reinstatement. However, it is pointed out that you 
are being given another opportunity to demonstrate that 
you can adjust yourself to working in cooperation and har¬ 
mony with others and, if you fail to do so, the Commission 
will not give your case further consideration.” 34 The 
Board did not reverse the action of the Department of the 
Army in removing the appellant, but merely interposed no 
bar to subsequent employment in another Government 
agency. 

As it thus appears that the statute set out at page 14, 
supra, was fully complied with, the matter is at an end. The 
courts will not inquire into the truth or falsity of the 
charges, or whether the administrative determination that 
such charges were cause for discharge was correct or incor¬ 
rect. As this Court said in Levy v. Woods, 84 U. S. App. 
D. C. 138, 139, 171 F. 2d 145, 146 (1948): 

It is fully established that if the prescribed proced¬ 
ure, if any, is followed and no constitutional or statu¬ 
tory right is denied, action of executive officers in 
discharging employees is not subject to revision in the 
courts. “The allegations that the plaintiff was inno¬ 
cent of the charges preferred against him . . . and that 
the investigation which resulted in his removal was 
biased, prejudiced, and unfair, are immaterial”. “A 
court of law has no jurisdiction to inquire into the 
guilt or innocence of the employee as to the charges 
upon which he was removed”. 

33 Id., paragraph 8. 

33 id., paragraph 9. See also paragraph 14, Answer to Interrogatories 
(J.A. 15). 

34 See Becord 10,625, p. 18D. 
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See also Bailey v. Richardson, 86 U. S. App. D. C. 248, 
266,182 F. 2d 46, 64 (1950). The determination of what is 
cause for discharge within the statutory limitation of pro¬ 
moting the good of the service is likewise for the adminis¬ 
trative branch, rather than the judiciary. 

... In many cases arising under [U. S. C. § 652], the 
courts have uniformly held that the administrative 
determination by the employing agency of w T hat con¬ 
stitutes cause for discharge will not be judicially re¬ 
viewed . . . Carter v. Forrestol, 85 U. S. App. D. C. 53, 
54, 175 F. 2d 364, 365, cert . denied, 33S U. S. 832. 

CONCLUSION 

It is submitted that the complaint of the appellant, to the 
extent that it sought a money judgment against the United 
States, w r as properly dismissed for w T ant of jurisdiction over 
the subject matter and over the United States. Insofar as 
the complaint sought a declaratory judgment that the ap¬ 
pellant’s discharge was illegal, the trial court properly 
entered a summary judgment in favor of the appellees, 
there appearing no issue as to any material fact writh respect 
thereto. ^Therefore, we respectfully submit that the judg¬ 
ment of the District Court should be affirmed. 

Charles M. Irelan 
United States Attorney 

Joseph M. Howard 

Lewis A. Carroll 
Assistant United States Attorneys 


☆ u.S. GOVERNMENT PRINTING OFFICE 1852-2304««/P.O. 658 






